
The Non-Confirmation of Captain Carey’s Court Martial, 1879 

Prof. G. R. Rubin 

University of Kent at Canterbury 

 

Introduction 

 

One of the most celebrated courts martial of the second half of the nineteenth century was the general 

court martial of Lieutenant (later Captain) Jaheel Brenton Carey (1) in 1879, following the death of the 

Prince Imperial during the Zulu War. The events have been recounted on numerous occasions, most 

notably in Donald Featherstone’s 1974 monograph Captain Carey’s Blunder: The Death of the Prince 

Imperial.(2)  More recent accounts include Laband’s paper in 1998 in this Journal  (3)  and Lock’s 

narrative, also in 1998, in the American journal Military History. (4)  The events giving rise to the 

proceedings commenced with the setting out of a reconnaissance party of soldiers and officers, among 

whom were Carey of the 98th Regiment and the Prince Imperial, son of the Empress Eugénie, widow of 

Napoleon III of France. The group was attacked by a number of Zulus on 1 June 1879, and the Prince was 

killed. Carey was later charged with misbehaviour before the enemy in that he failed when in command 

of an escort to rally that escort or to defend the Prince, galloping away from the scene. The court martial 

was held at Camp Upoko River, Zululand, on 12 June 1879 and Carey was found guilty and sentenced to 

be cashiered. However, the finding was, in due course, not confirmed by the Confirming Officer, who 

was, in this proceeding, the Sovereign, and Carey was released back into service. He subsequently 

attracted considerable and fervent support from much of the public and the press, but also, it is claimed by 

some, professional obloquy and ostracism. He died four years later, allegedly after an accident involving 

a rearing horse. 

 According to a recent author, the case was one ‘which divided England’.(5)  Some condemned 

Carey as a coward who had abandoned the Prince and his men when the Zulus launched their surprise 

attack. Others believed that he was the scapegoat for the failings of Army staff and that where derision 

had been heaped upon him, this was attributable only to the celebrated identity of one of the four persons 

killed in the attack. As Harris points out, surprise ambushes of patrols were not uncommon in wars. Yet 

the important status of one of the victims meant that Carey’s case was discussed at length in the 

newspapers of the day. ‘It was the biggest story of 1879 and roused such a fury in France [that] English 

travellers on the Continent had to bolt for the safety of the Channel ports.’ (6) 

The Unexplored Legal Issue 

 

Why was the court martial finding of guilty not confirmed? Within the extensive secondary literature on 

the case, this issue is nowhere fully addressed. Harris, for example, alleges that the Empress Eugénie had 

urged upon Queen Victoria that no one should suffer as a result of the Prince’s death. He continues, 

‘Victoria had hesitated but had finally written [to that effect] to the reviewing authorities’. (7) Yet, as we 

noted above, she was herself the Confirming Officer for the court martial, and was therefore a critical 

(indeed, the) component of the ‘reviewing process’, (8)  albeit one who was advised in such matters by 

the Judge Advocate General (JAG) and by the Commander-in-Chief, her cousin the Duke of Cambridge. 

(9) The court martial sat for two days, then closed to consider its finding on the charge which, as can be 

seen above, contained a number of discrete elements. The court then reopened to take notice of the 

prisoner’s Army service, which, in accordance with practice, indicated to all present that a guilty verdict, 

subject to confirmation, had been returned. Carey, however, was shipped back to England before the final 

outcome was communicated to him. Indeed, it was not until 27 August that he was informed that, whereas 

the court had found him guilty and had sentenced him to cashiering, accompanied by a recommendation 

to mercy, the finding had not been confirmed by the Confirming Officer. Formally, this was intimated in 

an official despatch from the Horse Guards to Lord Chelmsford, the general officer commanding in South 

Africa, dated 16 August 1879. The despatch did not specifically list the grounds upon which confirmation 

was withheld, but it offered the observations of the Duke of Cambridge on the events of 1 June, ‘as they 

have come under his notice in official reports’. (10)  Thus the Duke drew attention to the Prince’s ‘non-

official’ status and the latter’s reception by Lord Chelmsford. He noted administrative shortcomings surrounding 

the despatch of the patrol and the unsatisfactory arrangements that bore on the question of security; also touched 

on were the insufficiently explicit orders to Carey, the Prince’s duties vis-à-vis Carey and Carey’s own 

confusion as to his and the Prince’s roles. The Duke finally expressed regret that the survivors withdrew 

‘without the full assurance that all efforts on their part were not abandoned until the fate of their comrades 

had been sealed’. 



 Yet these points do not reveal anything of the background manoeuvrings involving, inter alia, the 

Queen, the Duke of Cambridge, the Adjutant General, the JAG and other members of the Government in 

respect to a court martial that was dividing the nation. Nor, indeed, do the secondary accounts by authors 

such as Featherstone and Harris explore the struggle which was conducted behind the scenes, and which 

resulted in a legal outcome that probably pleased no one. Close scrutiny of the court’s finding and of the 

withholding of confirmation would, of course, touch on narrow legal questions such as the meaning of 

‘misbehaviour before the enemy’, and the reader will be relieved that such an exercise is not intended 

here. However, broader issues were also at stake in the process. In particular, the Carey case fuelled the 

continuation of a fierce dispute, analysed elsewhere by the present author, (11) between the Horse Guards 

and the Sovereign on the one side, and the JAG (seen by some, but not by all, parliamentarians as a 

figurehead for parliament itself) on the other. That dispute, in brief, turned on which element of 

‘government’ possessed definitive legal control over Army discipline as mediated through courts martial. 

Was it the civilian JAG, who was a government minister answerable to parliament, or was it the Horse 

Guards, which exercised prerogative powers over the Army in the name of the Sovereign? For almost 

twenty years, a guerrilla war between the two factions was waged inside Whitehall and the Horse Guards, 

with civilian supremacy eventually being affirmed by Campbell-Bannerman, the Secretary of State for 

War, in 1886. (12)  The Carey case, among its other significant features, constituted a further episode in 

this struggle between civilian and military control. 

The Legal Options 

 

We noted previously that the court martial had been held in Zululand on 12 June 1879, less than two 

weeks after the ambush. However, in view of the long distances involved, it was not until the third week 

of July that the proceedings reached G. A. Cavendish Bentinck (1821–91), the JAG in Disraeli’s second 

administration. He immediately wrote to Sir Henry Ponsonby, the Queen’s Royal Secretary, warning him 

that the question of confirmation of this finding was ‘a much more complicated affair than I 

thought’.(13)Yet since the case had already generated a public clamour more pronounced than the Zulu 

victory at Isandlwana, (14) the JAG added that the ‘sooner the case is disposed of the better’.15 Two days 

later, he was further alarmed. The issue had graduated to being ‘a most troublesome case and bristling 

with difficulty’.(16) 

 In anticipation of his audience with the Queen on 26 July to advise her on the legal issues, Bentinck 

requested Ponsonby to let him know of her ‘ideas on this subject’. He warned him that for technical 

reasons alone, the court martial finding as it stood could not be confirmed: there was no formal statement 

that the members of the court had been sworn in, in accordance with the rules of procedure. Yet there 

were other reasons for him to advise withholding confirmation. ‘But’, he concluded, ‘this of course is 

strictly private’. It is not clear why this last remark was added. The Queen could hardly be protected from 

learning the galling finding of the JAG that (as was indeed the case) Carey’s actions did not, in law, 

constitute misbehaviour in the face of the enemy. She undoubtedly felt outrage as well as sadness at the 

Prince Imperial’s death, a consequence, she strenuously believed, of the dishonourable conduct of one of 

her officers. Yet the JAG’s professional duty would hardly permit him to refrain from informing her that 

Carey had not ‘misbehaved’ before the enemy, and thus merely to advise that Carey should escape 

conviction solely on a technicality while remaining morally culpable. The other interpretation is that the 

JAG wished to float his views with Ponsonby in the first instance, before confronting the Queen with two 

unpalatable proposals. First, if the proceedings were simply not confirmed on evidential grounds, that 

would be the end of the matter. However, as there was ‘slight’ evidence to sustain the charge, albeit 

dwarfed by the evidence against conviction, the reassembly of the court remained an option. Yet even 

that apparently favourable solution, in the light of the Queen’s view of Carey’s conduct, was flawed. The 

compelling evidence against conviction would simply offer the reassembled court an opportunity to revise 

their finding in the light of the proper legal inferences to be drawn from that evidence, that is, to acquit 

the prisoner. But reassembly was strenuously opposed by the JAG (see below), and even that option, were 

it to be adopted against the views of the JAG, might be legally doubtful (as distinct from a re-trial ) if the 

proceedings were null and void by virtue of the failure to swear in the court.(17)  Irrespective of the 

Confirming Officer’s preferences, the legal advice would be hostile to confirmation of Carey’s 

conviction. Moreover, this was a legal analysis with which, the JAG added, the Attorney General, Sir 

John Holker, concurred. 

 Whichever option was chosen in regard to non-confirmation, therefore, it was grounded, in 

Bentinck’s judgment, on solid legal and evidential reasoning. First, ‘misbehaviour’ should be understood 

in a rigorous legal sense and not as a lay term. In this respect the predominant tendency of the evidence 



was against a finding of misbehaviour, notwithstanding some limited evidence in support. Second, there 

was no evidence to support the charge that Carey had failed to rally the escort or to defend the Prince. 

Moreover, there was no evidence, ‘except incidentally’, that Carey was in charge of the escort. And, of 

course, the failure to swear in the court might be a fatal flaw.(18) 

 Following her audience with the JAG, the Queen wrote to the Duke of Cambridge complaining that 

the case against Carey was ‘full of mistakes’ and accepting that the charges against him, in regard to 

failing to defend the Prince, could not stand. The court martial procedures and arrangements in the case 

displayed lamentable incompetence, encouraging her to favour the reassembly of the court. However, she 

deferred to the JAG’s view that reassembling would be the ‘right thing to do, were it not for the distance’. 

Consequently, she said, she ‘will not press my opinion against that of high military authorities’, though 

she urged that to allow such a case to ‘pass by and nothing more to be done or said’, as a result of mere 

distance and a technicality, would be ‘seriously detrimental to the service’.(19) 

 The Duke of Cambridge concluded that the Cabinet alone could come up with a clear decision.(20) 

In anticipation of a Cabinet meeting the Lord Chancellor, Lord Cairns, prepared a short memorandum in 

which he endorsed the JAG’s analysis of the evidence in the case against Carey. He too concluded that 

the ‘finding of the Court Martial should not be confirmed, but should be set aside’. (22). Unlike the JAG’s 

reluctant and unenthusiastic advice to the Queen, however, he did not broach the option of reassembling 

the court. Presumably, the case for non-confirmation was too cut-and-dried, in Cairns’ view, for that 

possibility. Yet, interestingly, the Queen herself drew attention to a valid reason for reassembling the 

court: this would enable it either to ‘condemn the Prisoner according to the forms of law (22) or to acquit 

him entirely of the odious charge’.(23)  

 The Queen recognised that a stigma attached to Carey following the indecisive outcome.(24) 

Moreover, she was undoubtedly aware that a court martial was not simply a trial forum determining 

innocence or criminal guilt. It was also a court of honour before which officers could request (but could 

not demand) to be tried in order to remove a slight on their reputation, whether related to civil, social or 

military affairs.(25) Indeed, the members of the court were bound to reach their verdict according to their 

consciences as well as the custom of war, a somewhat unspecific remit which lay in part at the root of the 

broader theoretical dispute between the Horse Guards and the JAG.(26)  Of course, Carey had already 

faced a court martial. It was therefore unfortunate for him that he was stuck in a cleft stick because the 

court had misjudged a poorly presented case, arising from both inadequate administration and the death of 

a celebrity Prince.(27) Public opinion in the United Kingdom was supportive of Carey, a situation 

recognised by the Secretary of State for War, Colonel F. A. Stanley, who pointed out to Ponsonby that, in 

respect to her legal advisers, ‘on the whole, HM has been advised in a sense which public feeling will 

confirm’.(28) As The Times noted, when Carey had been notified of the non-confirmation following his 

return to England, ‘We cannot doubt that the result will be regarded with satisfaction by the country.’(29) 

Horse Guards v. JAG 

 

On 23 August 1879, Ponsonby wrote a brief note to the JAG. It stated tersely, ‘The Carey Court Martial 

Authorities complain of the delay in making it known to them. But who makes Decisions known to 

them[?] Do you?’(30) Behind this complaint lay the Horse Guards’ disenchantment, stretching back a 

number of years, with the involvement of the JAG’s Office in matters of military justice. In short, 

whereas the remit of the JAG was to uphold the law, that of the Horse Guards was to seek to uphold 

military discipline; and the two aims would sometimes clash whenever the JAG advised (indeed in some 

cases, it was alleged, whenever he purported to direct) commanding officers or confirming officers to 

annul or to set aside court martial convictions.(31) Although the present author has analysed these matters 

at length elsewhere,(32) the Carey affair offered a further opportunity for the Horse Guards to inveigh 

against this interfering—as they saw it—civilian lawyer. Having already told his cousin, ‘I am afraid we 

are not strong in the JAG’s Dept’,(33) the Duke of Cambridge and the Horse Guards, it appeared, were 

seeking to continue their long-standing vendetta against the JAG’s Office, even in the unpromising 

circumstances of a court martial occasioned partly by military incompetence, and botched by the military 

authorities in its execution. 

 Bentinck’s response was to claim, ironically in the light of descriptions of Carey’s conduct, that the 

military authorities ‘at home as well as those in S. Africa have somewhat lost their heads’.(34) He 

carefully listed the relevant timetable of events. The papers had reached him from South Africa on 23 

July(35) and had been submitted to the Queen on the 26th. Ponsonby had returned them on the 28th and 

the JAG, at the request of the Prime Minister who wished the Cabinet to consider them, had sent them to 

the War Office Confidential Print. From there, they had been returned to the JAG and he explained that it 



was not until 14 August that he had heard officially from the Secretary of State that the Queen had 

accepted his advice on disposal of the case. The non-confirmation was also conveyed to Bentinck by 

Ponsonby himself the next day. It was on this date, 15 August, that the JAG instructed his staff to transmit 

the proceedings to the Horse Guards, together with the ‘usual letter’ that accompanied such intimations. It 

is copies of those letters, sent to the Commander-in-Chief, which were written up in the JAG’s entry book 

for ‘General Courts Martial Confirmed at Home’, and are now preserved in the Public Record Office. The 

relevant entry stated, 

The Judge Advocate General humbly submitted to Her Majesty that in his opinion there was no 

evidence legally to justify the conviction and accordingly Her Majesty should be graciously 

pleased not to confirm the Finding and Sentence, and I have the honour to inform your Royal 

Highness [the Duke of Cambridge] that Her Majesty was graciously pleased not to Confirm the 

same.(36) 

 

          Thus the documentation, according to the JAG, was in the hands of the Horse Guards by Saturday 

16 August, the date given in the Official Despatch to Chelmsford notifying him of non-confirmation, 

which was published widely in the press.(37)  In consequence, any delay, it was implied, should be laid at 

the door of the Prime Minister, the Cabinet or the Queen herself. In respect to the latter, as we have seen, 

there was a gap of more than a fortnight between Ponsonby’s return of the proceedings to the JAG on 28 

July and the Secretary of State’s and Ponsonby’s ‘official’ notification to the JAG of the non-

confirmation on 14 and 15 August respectively. 

 The Horse Guards, however, sought to attribute the delay to another cause: the improper 

manipulation by the JAG of the procedures which were meant to be followed in obtaining the Queen’s 

confirmation or non-confirmation of proceedings. The details are complicated but the disagreement 

between the Horse Guards and the JAG over procedure is simply a reflection of the wider charge of the 

Horse Guards: that the legal interventions of the JAG were undermining command authority and 

damaging military discipline and efficiency. 

 In sum, a series of memoranda between August and September 1879 drafted by the Adjutant 

General, Sir Charles Ellice, and intended for Ponsonby, sought to sideline the JAG in the confirmation 

process and to elevate the quasi-judicial role of the Commander-in-Chief. The specific aim was to argue 

that no legal decision on confirmation or non-confirmation by the Queen could be reached without the 

formal involvement in the process of the Commander-in-Chief. The obverse was to suggest that the role 

assumed by the JAG in the Carey decision was improper. The gist of these memoranda was that decisions 

on general courts martial confirmed at Home were made by the Queen in the light of the written 

submissions of the Commander-in-Chief and not as a result of legal advice tendered by the JAG during an 

audience held prior to the proceedings being submitted to the Duke of Cambridge or to his representative, 

the Adjutant General.(38)  For during the JAG’s audience, so the argument ran, the Queen would 

acknowledge his submission (and not signify her assent to his advice), certainly in the case of 

confirmation, merely by inclining her head, unless she were absent from London, in which case the word 

‘approved’ would be endorsed on the papers. By such gesture no decision by the Queen would have been 

delivered. According to the Horse Guards, the formal confirmation or non-confirmation would only be 

reached by her after the JAG, following his audience, had transmitted ‘at once’ to the Commander-in-

Chief the court martial papers together with a copy of the JAG’s legal opinion, and after the Commander-

in-Chief had expressed his view on the case to the Queen. Thus if the inference which the Adjutant 

General sought to draw from this procedure was that the Commander-in-Chief was, as a matter of law, a 

component of the post-trial decision-making process, the latter had evidently been ignored in the Carey 

proceedings. As we have seen, the JAG had been granted his audience with the Queen on 26 July and the 

Horse Guards had received the court martial proceedings only on 16 August. It was therefore implied that 

the role of the Commander-in-Chief had been usurped by the JAG, who possessed no duty, according to 

the Horse Guards, ‘to receive HM’s pleasure or to communicate it’.(39)  Finally, and most crucially, the 

legal outcome of that case was consequently irregular.(40) 

 It was, however, recognised that the Queen had already reluctantly agreed to set aside the finding, 

following receipt of the Lord Chancellor’s advice, rather than approving, as she preferred, the 

reassembling of the court which the JAG, with extreme diffidence, had acknowledged was theoretically 

possible, but not advisable. It was not therefore the intention of the Horse Guards to repudiate its own 

‘Official Despatch’ of 16 August in which it had announced that, following advice received, the Queen 

had withheld her confirmation, and had directed that the prisoner be relieved from all the consequences of 

the trial (which would presumably include disregarding possible reassembly). 

 Yet it was important to the Horse Guards that the Commander-in-Chief’s formal role in confirming 

proceedings should, in future, be reflected in the procedures adopted, for the proper well being of the 



Service. Thus the JAG should not be permitted to continue to insinuate himself further into the post-trial 

process than his peripheral role, as the Horse Guards saw it, warranted. 

 Given the divergence of opinion between the JAG and the Horse Guards as to what the proper 

procedure was, Ponsonby felt at the end of August that the legal position rested in a state of limbo, even 

though the non-confirmation of the Carey proceedings had already been in the public domain, and Carey 

himself had been released for over a week to rejoin his regiment. The Lord Chancellor’s memorandum of 

7 August, endorsing the JAG’s advice,(41) had been accepted by the Queen, but what was to happen 

next? As Ponsonby enquired, 

The Queen imagined that the Proceedings would be sent by you to her in a box with a letter 

saying what she should write across them. But she has heard nothing since. The Proceedings 

stand untouched—unconfirmed it is true—but still liable to confirmation? Should not her 

signature cancelling the proceedings be affixed? In fact, I do not exactly know what is the 

result.(42)  

       In reply, Bentinck predictably rejected the accusations of the Horse Guards regarding abuse of 

procedure. He had followed the practice of at least ten years standing through notifying the military 

authorities by letter of the Queen’s confirmation, thus enabling the Commander-in-Chief to advise her 

regarding remission (or otherwise) of sentence, ‘or on any other matter which is not of a legal nature’, 

presumably an allusion to the exercise of the Royal Prerogative of Mercy. Where the proceedings were 

not confirmed (which would usually be in consequence of a legal or evidential defect), there would 

simply be no advice, according to the JAG, for the Commander-in-Chief to offer. Bentinck point-blank 

rejected the Horse Guards’ claim that it was not for the JAG to receive or to communicate the Queen’s 

decision. Indeed, he claimed that she did in fact communicate her decision to him ‘personally’ or in 

writing whenever she was absent from London.(43) That decision was then invariably transmitted with 

the proceedings to the Horse Guards. The Carey case was exceptional in that she had suspended her 

decision until the Cabinet in due course decided against the reassembling of the court(44)  (presumably 

persuaded by the evidential shortcomings as distinct from the procedural defect in regard to the swearing 

in of the court). ‘This being so, non-confirmation became imperative.’ (45) 

         As to what did happen next, Bentinck suggested that—as in Carey’s case—the ‘mere absence of 

confirmation’ was equivalent to writing ‘not confirmed’ or ‘disapproved’. Indeed, at a personal audience, 

the Queen would not inscribe anything on the proceedings. For if confirmation were withheld, the 

proceedings would simply be a nullity. In other words, nothing would occur next, and nothing needed to 

be done. 

 Dissatisfied, possibly correctly, with this legal-procedural explanation, Ponsonby persevered (as a 

retired lieutenant-general, he may have instinctively sympathised with the Horse Guards’ point of view). 

He reminded Bentinck that the JAG had in the past occasionally resubmitted proceedings to the Queen 

and wondered why that had not been done in this instance.(46)  He also wrote to Ellice, the Adjutant 

General, suggesting that if the proceedings had not yet been submitted by the Duke of Cambridge to the 

Queen, and if there was no ‘official record’ of the non-confirmation, that is, no inscription of the words 

‘not confirmed’ or ‘disapproved’ on the face of the proceedings despite Bentinck’s insistence that such 

endorsement was unnecessary to non-confirmation, then a ‘final opinion’ on the case had not at that 

moment been expressed by the Queen.(47) Another letter from Ponsonby to Ellice, the following week, 

suggested a clearer step. 

It certainly appears that according to precedent and according to the Rules you maintain, the 

Proceedings should be again [sic] laid before the Queen . . . who should affix her signature 

before it can be considered legal.(48) 

 

         Whether this was an invitation to the Queen to alter the original decision not to confirm the Carey 

finding and, instead, to uphold the court’s decision may be considered doubtful. The wider object of 

confining the activities of the JAG for the future was probably the driving motive. 

 Thus confirmation would only take place, according to the Horse Guards, when the Queen affixed 

her signature to an extract of the trial containing charge, finding and sentence, which had been submitted 

to her by the Commander-in-Chief after the latter had proffered his advice on the proceedings. The Queen 

was therefore at liberty, without assigning any reason, to depart from any view of the proceedings which 

she might have formed or indicated during the JAG’s previous audience with her.(49)  The JAG’s role 

was, consequently, that of the provider of preliminary legal advice. His advice need not be followed by 

the Queen if, for example, the Commander-in-Chief, during the latter’s submission, pointed to the 

paramountcy of disciplinary, not legal, considerations in any particular case. Ellice acknowledged that 

where the Queen was Confirming Officer, it was the practice, ‘in order to guard the dignity of the 

Crown’,(50) to secure the JAG’s legal advice before rather than after confirmation (the latter procedure 



occurred where a general officer commanding was Confirming Officer). Moreover, GOCs were not 

precluded from obtaining pre-confirmation advice from the JAG. However, argued Ellice, confirmation or 

otherwise was communicated directly to the Horse Guards and the intervention of the JAG should really 

only take place—as occurred in the case of district courts martial—at the review stage, that is, post-

confirmation, when the proceedings, as required by statute, were lodged with the JAG for safe-

keeping.(51) 

 The final act of the legal drama was therefore somewhat unrealistic. For whereas (a) non-

confirmation (or, alternatively, reassembly) was originally identified on 26 July; (b) the Lord Chancellor 

endorsed non-confirmation on 7 August; (c) non-confirmation was recorded in the JAG’s entry book for 

16 August; (d) the Horse Guards’ ‘Official Despatch’ was also dated 16 August; and (e) its contents were 

released to the public on 22 August; nonetheless, there was, as late as 18 September, no legal record, 

according to the Horse Guards, to that effect. Thus Ellice proposed to resubmit to the Queen the 

proceedings of the trial ‘in usual course’. As he pointed out, this accorded with earlier precedents in such 

uncommon cases, for example, that of a Private Benbow in 1870 where the non-confirmation was 

obtained by the Commander-in-Chief despite the JAG having previously intimated that the Queen had 

been pleased not to confirm the proceedings. Thus, whereas the legal position was at last, from the Horse 

Guards’ point of view, regularised when the Queen eventually signed the non-confirmation, the whole 

affair had resulted, as the Queen regretted, in a ‘very unsatisfactory conclusion’.(52)  It was, of course, 

one that also left Carey dissatisfied. 

Aftershocks 

 

Continuing to harbour discontent weeks after the non-confirmation of his court martial finding, Carey 

requested his commanding officer to transmit on his behalf a long communication to the Adjutant 

General.(53) The letter sought first to reply to a number of critical remarks by the Duke of Cambridge 

regarding Carey, which had been included in the Official Despatch of 16 August. The remarks had 

accused Carey of taking insufficient precautions against attack that his military experience ought to have 

indicated were necessary.(54) This was, in effect, an allegation of military incompetence or negligence—

as distinct from the flawed charge of misbehaviour before the enemy—and one that was not laid against 

him at his trial. Moreover, as elements in the press continued to malign him, he also suggested that, were 

the whole proceedings to be published, as he now requested, the lingering accusations would thereby be 

refuted.(55) Needless to say, the Duke of Cambridge was unmoved, the Adjutant General writing back to 

Carey’s commanding officer stating that Carey’s long missive disclosed no new information of which the 

Commander-in-Chief had hitherto been unaware. 

 However, there was a further sting. Carey’s commanding officer, Lieutenant-Colonel Attilio 

Sceberras, had acceded to Carey’s request to read out to the latter’s fellow regimental officers the 

contents of his letter before its transmission to the Adjutant General. This amounted to two (possibly 

three) faux pas. First, the Adjutant General noted that, 

an officer of his [Sceberras’] rank and position [had] committed the indiscretion of reading 

publicly, to those under his command, a letter he was about to submit to higher authority and 

one, moreover, couched in terms so little calculated to convey an example of discipline and 

respect for the decisions of the highest authority.(56)  Second, Ellice pointed out that the letter, 

according to Queen’s Regulations, and Army Orders, should have been transmitted through the 

GOC, Malta, where the 98th Regiment was then stationed, and not sent directly to the Adjutant 

General. 

 

            One suspects that Carey’s CO, no matter how sympathetic to his junior officer’s cause, probably 

regretted not advising him, indeed ordering him, to let the matter drop. After all, it was no secret that 

Carey had immediately on his arrival back in England in August enthusiastically courted the press, and 

had conducted himself in the public eye with a distinct lack of discretion and circumspection.(57) Now, 

the CO’s own copybook was blotted. 

 The third possible (and speculative) error of judgement was that, in thus reading out Carey’s self-

exculpation to all the officers of his Regiment assembled on 21 October 1879 for that purpose, Sceberras 

may have misjudged his own officers’ tolerance of a delicate situation. For if Carey did experience the 

social ostracism which numerous writers claim he suffered, then such a staged spectacle might well have 

deepened the embarrassment felt within his Regiment, and, indeed, might have lost him the sympathy 

which some of his fellow-officers might have felt for his predicament.(58) Thus to ‘Captain Carey’s 

Blunder’ might perhaps be added ‘Colonel Sceberras’ Blunder’. 



Conclusion 

 

The object of this paper has been to reveal the background exchanges which resulted in the non-

confirmation of Captain Carey’s court martial. It also suggests that, even after the outcome of the 

proceedings had entered the public domain, and after Carey had been released from arrest, doubts 

remained among some as to whether legally the matter had been concluded. Thus a resubmission of the 

proceedings, permitting the Queen formally to endorse non-confirmation in writing, was pursued by the 

Horse Guards, notwithstanding that such a step, according to the JAG, had no legal purchase. But that 

particular disagreement simply reflected a broader struggle between the Horse Guards and the JAG which 

had been continuing for at least ten years. Thus the Carey court martial, as well as being a cause célèbre 

of the period, was a further platform for the Horse Guards to conduct their sniping against the JAG. That 

guerrilla war was fought over the question of whether the Army’s disciplinary command and its control 

should remain the exclusive preserve of the Royal Prerogative or whether democratic accountability and 

the principles of legality should be admitted. While it was a debate which touched on even wider 

divisions—for example, that between liberal democracy and aristocratic governance which characterised 

much of nineteenth-century politics (59)  - the military authorities’ struggle with the JAG was, simply, 

over retaining the right to be different. Today, the claim is, perhaps more acceptably, expressed as the 

‘need’ to be different.(60)  
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